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F. No. Vlll/10-24/lCD Khodlo&I/HAl2}2l -22

Brief facts of the case :-

M/s. Shakti Polyruveave P. Ltd., 4Ol/4, G.I.D.C., Dholka - 3a2 225

(herein after referred to as 'the said importer") having I.E.C.

897OO9O37, had imported items detailed in Annexure-A to E.P.C.G.

License No. 830003354 dt.29.O1.2010. They were availing benefit of

exemption Notification No. 102/2009-Cus. Dt. 1 1.09.2009.

2. The details of import made are as under :-

Bond No. 2006l 1503

Bill of
Entry

No.

Duty foregone
/ debited at
the time of

clearance (Rs.)

i 667826 05.02.2010

Second hand shuttleless Sulzer
projective weaving machines type
TWl1^-220 ES105E10, Sr. No.
57091, 57095, 57097 Yr. 1976wl
STD ACC Second hand shuttleless
Sulzer projective weaving
machines

7 ,19,806 I -

3. The importer had executed a Bond dt. o2.o2.2o10 for Rs.

8,00,000/- and had given an undertaking to fu1fi11 the conditions of the

Bond, E.P.C.G. License and the reievant Notification, at the time of

registration of the E.P.C.G. License. They were required to fulfill the

export obligation within a period of 06 years from the date of the License

as per the conditions iaid down in the Notification and License itself.

They were also required to submit the proof of fullillment of export

obligation within the period as prescribed in the said Notification.

4 . Since the License was issued on 29.O1 .2O7O, as per the condition

of the said Notification, they were required to fullill the export obligation

by 28.01.2016 and submit the Export Obligation Discharge Certificate

(E.O.D.C.), issued by the D.G.F.T., to the Department. The said

importer were asked vide letter dt. 2 1.01.2019 and 03.02.2020, issued
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F. No. Vlll/10-24/lCD Khod/O&Nt',Q12021-22

by the Dy./Asstt. Commissioner of Customs, I.C.D., Khodiyar, to

furnish the E.O.D.C. but they failed to comply with.

5. As per the provisions of Section 143 of the Customs Act, 1962,

the aJoresaid goods were a-llowed clearance by the proper officer on

execution of the Bond by the importer wherein the importer bound

themselves to discharge liability within a specified period in certain

manner, which they have faiied to do, by not fu1fi11ing the export

obligation. Therefore, the Department is entitled to recover the duty

short paid, by raising the demand.

6. In view of the above, the importer had failed to fulfill the

conditions laid down under the said Notification in as much as they

have faiied to produce E.O.D.C. issued by the D.G.F.T. for fulfillment of

Export Obligation. They were, therefore, liable to pay duty of Rs.

7 ,19,8061- in respect of the said imported goods, alongwith interest at

the applicable rate, in terms of conditions of the said Notification read

with conditions of the Bond executed by the importer read with Section

143 of the Customs Act, 1962.

7. It also appeared that the imported goods were not used for

intended purpose for which the exemption for payment of duty were

claimed, therefore, the said goods appeared to be liable for confiscation

under Section 111(o) of the Customs Act, 1962 read with the Foreign

Trade (Development and Regulation) Acr, 1962. The importer had also

rendered themselves 1iab1e for pena-l action under Section 112(a) of the

Customs Act, 1962.

8. In view of the above, the said importer were issued with a S.C.N.

No. VIII/48-23/lCD/EODC lShaktil2021, dt. 17.O2.2021, asking them

to show cause as to why :-

a) Customs duty of Rs. 7,19,8O6/-, being the duty foregone at the

time of import under E.P.C.G. License, alongwith interest, should
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F. No. VllUl 0-24llCD KhodlO&NHQl2121 -22

not be demanded and recovered from them in terms of

Notification No. 102/2009-Cus. Dt. 11.09.2OO9, read with the

conditions of the Bond executed and furnished by them in terms

of Section 143 of the Customs Act, 1962 by enforcing the terms

of the said Bond.

b) The imported capital goods should not be held liable for

confiscation under Section 111(o) of the Customs Act, 1962 read

with conditions of the Bond executed in terms of Section 143 of

the Customs Act, 1962 read with Notification No. 102/2209-Cus.

Dt. 1 1.09.2009.

c) Penalty should not be imposed on the importer under Section

112(a) of the Customs Acr, 7962 for the acts of omission and

commission mentioned above.

Defense Reply :-

9. The said importer, vide their letter dt. O8.O3.2O21, had submitted

their written reply to the Dy. Commissioner of Customs, I.C.D.

Khodiyar.

10.

a.

b.

C.

Vide above letter, they submitted that :-

They had already submitted the E.O.D.C. / Bond waiver letter dt.

26.12.2013, issued by the F.T.D.O., D.G.F.T., A'bad; vide their

letter dt. 28.12.2013 and was acknowiedged by the office of the

Dy. Commissioner of Customs, LC.D. Khodiyar on the same day.

The S.C.N. was issued on 17.O2.2021 whereas, the E.O.D.C. was

issued on 26.12.2013 and was also submitted to the Department

on 28.12.2013. The S.C.N. has been issued after a period of Iive

years and hence stands time barred.

To drop the proceedings initiated against them vide the said

S.C.N.

Page 3 of 16



F. No. VllUl 0-24llCD KhodtO&NflQl2A21 -22

Personal Hearing :-

11. The importer was given an opportunity for Personal Hearing in

the matter on O2.O2.2O22. Mr. R. Subramanya, Advocate had attended

P.H. on O2.O2.2O22 in virtual mode on behalf of the said importer and

re-iterated their written submission, mentioned as above.

Discussion & Findings :-

12. I find that the Show Cause Notice in question was issued by the

Dy. Commissioner, Customs, LC.D. Khodiyar and a Corrigendum to the

same has been issued on 14.06.2021, making it answerable to the Joint

Commissioner, Customs, Hq., Ahmedabad. Accordingly, I take up the

same for adjudication.

13. I have carefuily gone through the facts ofthe case, written as well

as oral submissions made by the said importer and records available

on the fi1e.

74. The issue to be decided before me is that :-

whether the said importer had failed to fulfill their export

obligation against their import, as detailed in Para 02 above or

otherwise and accordlngly the duty benefit availed by the said

importer was required to be denied and recovered from them

alongwith interest.

15. To verify the correctness of the submission of the said importer

and factual position, a report from the Dy. Commissioner, I.C.D.

Khodiyar was called for. Vide their office letter No. VIII/48-

23|ICD|EODC|2O2| dI. 2O.O1.2O22, the Dy. Commissioner has

reported that as per E.D.l. system, Bond No. 20061 1503 dt.

02.O2.2OlO, for an amount of Rs. 8,00,000/- frled by the said importer

has not yet been cancelled.

16. I find that the said importer was issued following two letters, from

I.C.D. Khodiyar:-
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vrrr / 48-63 / tcD / EoDC / 20 t9 dt. 16. 1 0.20 i9

vrlt I 48-63 lrCD I EODC I 2019 dt. 03.03.2020

16.1 Vide above letters, the said importer was specifically asked to

furnish E.O.D.C. alongwith original Bond executed, for necessary

process of the canceilation of the same.

16.2 On going through the letter of the said importer dt. 28.12.2013,

it can be seen that they had submitted copies of two letters, issued by

D.G.F.T. authority, as detailed below :-

1. No. 08/36/O2tlOO474lAM10 dt. 12.O1.2o7o

2. No. 08l36lO2IloO474lAM10 dt. 26.t2.2O13

16.3 Except above two letters, there is no mention of any other

documents, which they were required to submit for the completion of

Bond cancellation process. The list of documents required to be

submitted are as under :- (whichever applicable)

. Original E.O.D.C. /Redemption Letter.

. ANF 58 duly certified by Chartered Accountant.

. Copy of Instaliation Certificate issued by Chartered
Engineer/Central Excise/G.S.T. authorities.

. Original E.P.C.G. Licence.

. Copy of S/Bs (ARE- 1 in case deemed exports).

. Bank Realization Certificate [e-B.R.C.s]. In the case of third-party export (documents as per F.T.P.
2015-20]|.

. Other relevant documents which were submitted to D.G.F.T..

" 143. Power lo allow imporl or exporl on execulion of bonds in cerlain cases.-
(l ) LYhere this Act or any other law requires anything to be done before a person
can import or export any goods or clear any goods fiom the control of fficers of
customs and the I [Assistant Commissioner of Customs or Deputy Commissioner of
Customsl is satisfied that having regard to the circumstances of the case, such thing
cannot be done before such import, export or clearance without detriment to that
person, the I [Assistant Commissioner of Customs or Deputy Commissioner of

Page 5 of 16
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F. No. Vl ll/1 0-24llCD KhodlO&NHOl2a21 -22

CustomsJ, may, notwithstanding anything contained in this Act or sttch other low,
grant leave for such import, export or clearance on the person exectiing a bond in
such amount, with such surety or security and subject to such conditions as the
1[Assistant Commissioner of Customs or Deputy Commissioner of Custonts]
approves, for the doing of that thing within such time after the import. erport or
clearance as may be specified in the bond.

Q) If the thing is done within the time specified in the bond, the I [Assistant
Commissioner of Customs or Deputy Commissioner of CustomsJ shall cancel the
bond as discharged in full and shall, on demand, deliver it, so cancelled, to the
person who has executed or who is entitled to receive it; and in such a case that
person shall not be liable to any penalty provided in this Act or, as the case may be,

in such other law for the contravention ofthe provisions thereofrelating to the doing
of that thing.

Q) If the thing is not done within the time specified in the bond, the 1[Assistant
Commissioner of Customs or Deputy Commissioner of Customsl shall, without
prejudice to any other action that may be taken under thts Act or any other law for
the time being in force, be entitled to proceed upon the bond in accordance witlt
law."

18. I find that the said importer had imported goods, availing benefit

of Notilication No. 102/2009-Cus. Dt. 11.09.2009, as amended. The

relevant text of the said Notification reads as under :-

" Para 2
(t)..
(2)

(6) lhat the importer executes a bond in such form andfor such sum and y,ith such
surely or securily as may be specified by the Deputy Commissioner qf Customs or
Assislant Commissioner of Customs binding himself to comply v,ith all the conditions
of this notification as well as to fulfill export obligation on Free On Board (FOB) basis
equivalent lo six times the duty saved on lhe goods imported as may be specified on the
aulhorization, or for such higher sum as may be fixed or endorsed by the Licensing
Authority or Regional Authority in terms of Para 5. l0 of the Handbook qf Procedure.s
Vol I, issued under para 2.4 of the Foreign Trade Policy, within a period of six years

.from the date of issue of Authorizalion, in the .following proportions, namely :-

S. N. Period from the datc of issuc
of Authorization

Proportion of total export
obligation

(1) (2) (3)
I Block of I st to 4th year 50%
2 Block of 5th to 6th year s0%

Page 6 of 16



F. No. Vlll/1 0-24llCD Khodto &NHQ|2O21 -22

19. Thus, as per the provisions of the above Notification, the said

importer had executed Bond with the Department but had failed to

fulfiil the conditions laid down in the said Bond. 1find that the said

importer have not complied with the conditions of the Bond as well as

Notification also. Thus, Customs duty exemption under the said

Notification is not avaiiable in the instant case and the goods are liable

for full rate of Customs duties.

20. In vlew of the above, I hold that the imported goods, viz. Second

hand shuttle less Sulzer projective weaving machines type TW11-22O

ES105E10, Sr. No. 57091,57095, 57097 Yr. 1976WI STD ACC Second

hand shuttle less Sulzer projective weaving machines, liable for

confiscation under Section 111(o) ofthe Customs Act, 1962, rendering

the importer liable for penal action under Section 112(a) of the Customs

Act,7962.

21. The importer has not fulfilied the export obligation therefore they

have to pay the differential Custom Duty on the goods which were

imported by availing exemption under Notification No. 102/2009-Cus.

Dt. 11.09.2009, as amended.

22. I also rely upon the C.E.S.T.A.T. Orders in case of M/s. Sanghi

Inds. Ltd. 2Ol2 (277) reported at E.L.T. 365 (Tri. Mumbai) and M/s.

Metropoli Overseas Ltd. vs. C.C. (2003 (154) ELT 86 (Tri. Kolkata)),

wherein, while dealing with a case of import under EPCG scheme under

Noti. No. 1 10/95-Cus., C.E.S.T.A.T. held as under :-

" Since the imports of machinery and capital goods are otherwise permissible without
a licence on payment offull duty and no reason to contrary are pleaded, the dffirential
duty as demanded along with interest in this case is upheld as the appellants admit that
lhey cannot meet the exporl fulrthent contracts and for such purposes, the EPCG in
the policy and the notilication itsefprovides the recovery of duly with interesl at o rote
of 24'%. lk therefore confirm the liability of duty as arrived at along with interest o/'

Page 7 of 16
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23. i hnd that there is no dispute that the importer had unequivocally

undertaken to pay the differential duty saved on the import, if they fail

to comply with their export obligations. The relevant provisions of the

Notification and the legal undertaking /agreement (Bond) executed by

the said importer, created in no uncertain terms, a 1ega1 and enforceable

obligation against the importer to pay duty saved by them on the import

of the goods. It is also not in dispute that the condition subject to which

the importer could have availed of a reduced rate of duty, namely,

performance of the export obligation has not been complied with. The

question that needs to be answered is whether a party who has availed

of a benefit on a solemn assurance and a legal undertaking that it shall

perform certain acts necessary for the enjoyment of the benefit being

extended in its favour could continue enjoying those benehts while the

conditions subject to which the bene{it was extended or violated. In this

regard, my observation is that no one can avail of a benefit which was

available subject to its performing conditions prescribed for the same,

without performing such conditions. If the condition fails, no one can

retain the benefit. There is no equity in favour of a person who has

availed ofa benefit but failed to perform the obligation subject to which

alone it could take such benefit. If that be so, as it indeed is, I see no

reason why importer who failed to do should be extended benefit of

concessional rate of duty. It is trite that one who seeks equity must do

equity. The importer having failed to discharge its part of the obligation

despite the assurance and undertaking furnished by them, can not be

granted any relief in such circumstances.

24. In view of the above, I hold that the importer is required to pay

back the Customs duty foregone, on account of concessional rate of

imports under E.P.C.G. license and non-fulfillment / non-compliance

of conditions of the Notification, alongwith the conditions stipulated in

the Bond which was executed at the time of importation.

Page 8 ol 16
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25. As regards to liability of interest, I find that the issue of payment

of interest on the duty demanded, in respect of goods where in export

obligation was not fulfilled, was considered by the Tribunal in the case

of Parasrampuria Synthetics Limited (2004(173l, ELT 164 (Tri-Del)),

wherein, it was held that interest is payable on defaulted amount of

Duty. This decision was upheld by the Apex court in the same case. It

is also observed that in an identical issue, High Court of Delhi, in the

case of Rai Agro Industries Limited vs. DGFT (2006 (206) ELT 123 (De1)),

also upheld by the Apex court, while considering the interest liability in

the case of non fullillment of export obligation, the Court, at para 77

held as follows :-

" That brings us to the second aspect of the molter, namely, whelher lhere is any
illegalily in the demand made by the respondent for payment of interest on lhe amount
of duty recoverable from the petilioner. The ansv,er to thal queslion is provided by
Section 28AA, which deals with interest on delayed payment of duty and inter alia
provides that where a person chargeable with duty determined under sub-section (2) oJ'

Section 28, fails to pay such duty within three months from lhe date o/ such
determination, he shall pay, in addition to the duty, inlerest at such rate not below IOok
and not exceeding 36'% per annum from the date immediately after the expiry ofperiod
of three months till the date ofpayment of such duty. Seclion 28AB deols with interest
on delayed payment of duty in special cases and inter alia provides that v,here any duty
has not been levied or paid or has been short-levied or short-paid or erroneously
refunded, the person who is liable to pay duty as determined under sub-section (21 or
has paid the duty under sub-section (28) ofSection 28, shall, in addition to the duty, be

liable lo pay interest at such rale not below 1094 and not exceeding 36t% per annum,
as is Jixed by the Central Government by notification. It is, thus, evidenl lhat duty
delermined as payable would earn interest in the evenl oJ a delay in the payment of the
same. But for the exemption from poyment of duty under the EPCG scheme. the
petitioner would have been liable to pay the duty at the rate stipulatedJbr the imports
made by it. A concessional rale was, hotvever, applied to the said imports subject to the
petitioner's sqlisfying the requirements stipulated for the said benefit. No sooner il is

found that the petitioner has failed to perform its exporl obligation which was one of
lhe conditions for applying a concessional rate ol duty, the exemption would cease to
be effeclive and the liability to pay the duty at the rate ordinarily applicable re-emerge.
Consequenlly non-payment ofthe differential would attract payment of interest in lerms
of the slatutory provisions referred lo above. The provisions of the Handbook of
Procedures would in such situations step in to provide.for uhat may appear to be a
grey area ds to the period for which interest on such duly tyould be recoyerable. A
reading of paro I 05 of the Handbook which happens to be the stipulation incorporated
even in the legal undertaking /urnished by the petitioner would show that the liability
to pqy inlerest at the stipulated rate arises from the date of import of the ./irst
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consignment till the date of payment. Regardless therefore ofwhich, the .failure of the

export obligation is noticed or eslablished against the importer, once a failure is
established or admitted the obligation to pay the dffirential duty along wirh intere.\t ot
the stipulated rale arises and the periodfor which such payment has to be made v,ill be

reckoned.from the date when the first consignment was cleared till the ddte of actual
payment. There is in that view sufficient legal sanctionfor the demand ofinterest raised
against the petitioner on the amount ofdifferential duty. Reliance upon the decisions of
the Supreme Court in Indian Carbon Ltd. v. State of Assam, AIR 1997 SC 3051..lK
Synthetics Ltd. v. Commercial Taxes Officer, AIR 1994 SC 2393, A4/s. LTS Sugars r.
Government ofAndhra Pradesh and Others, AIR 1999 SC 2124 and York Knitwear Lrd.
v. Asst. Collector of Customs & Ors.,2006 (200 8.L.7.86 (Del.) :2005 (117) DLT
551 are of no avail to the petitioner. Claim for interest, it is fairly settled, con urise
eilher on lhe basis of a statute or a contract or lrade usage. In the instant case, the
claim for paymenl of duty is supported not only by the statutory provisions ofSections
28AA and 28A8, but also the terms of the statutory policy and the legal undertaking
provided, by the petilioner in accordance v)ith the same."

26. In the light of these decisions, I hold that the importer is liable to

pay interest on delayed duty in terms of the Notification and conditions

of the Bond executed by the said importer.

27. Regarding confiscation of imported goods, in the instant case, the

goods were imported availing concessional rate of duty on the condition

that the goods will be put to use for malufacture and export of specified

goods achieving certain value addition within a specified period. When

the importer failed, to fulfill the condition by not exporting the goods of

required va-lue within the stipulated period, then he is no ionger eligible

for the concessional rate of duty and the duty liability has to be

discharged in fu11 without availing the beneht of the exemption. For the

same conduct, the goods also became liable to confiscation under the

provisions of Section 111(o). In this regard, I also refer to the decision

of the Apex Court in case of Sheshank Sea Foods P Ltd. vs. U.O.l. 1996

(88) E.L.T. 626 (S.C.), wherein, the Apex Court held that Section 11 1(o)

provides for confiscation of exempted goods when condition of

exemption is not observed. In such an eventuality, the goods imported

shall be liable to confiscation. In this case, the goods were imported

availing concessional rate of duty on the condition that the goods will

be put to use for manufacture and export of the specified goods,
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achieving certain value addition within a specified period. When the

importer failed, to fu1fiil the condition by not exporting the goods of

required value within the stipulated period, then he is no longer eligible

for the beneht of the exemption. For the same conduct, the goods are

therefore liable to confiscation under the provisions of Section 111(o).

The duty liability arises on account of importation. The liability to
confiscation or llne is for violation of the conditions of the importation.

The act of importation and the conditions of importation are two

different aspects and for violation of each of them, separate

consequences would follow. In the instant case, the duty liability has

been imposed for the import of the goods and the goods have been

confiscated for violating the terms and conditions of importation.

Therefore, I hold the imported goods under reference are liable for

confiscation under Section 111(o) of the Customs Act, 7962 read with

conditions of Bond executed in terms of Section 143 of the Customs

Act, 1962 read with Notification No lO2 l2OO9-Cus. Dt. 1 1.09.2009, as

amended.

28. As regard the imposition of redemption line in lieu of confiscation,

I find that in the instant case, imported goods are cleared under Bond

as envisaged under Section 143 ofthe Customs Act, 1962 under Export

promotion scheme. Thus, I find that the goods are cleared from

Customs under the conditions of Bond on payment of concessional rate

of duty in terms of Section 143 of the Customs Act, 1962 read with

Notification No. 102/2009-Cus. Dt. 11.09.2009, as amended. I

observed that the exemption from duty is subject to fuifillment of

certain conditions enumerated in Bond, therefore any non-observance

will tantamount to not meeting the obligations, which was fastened

upon the importer by the mandate of conditions of Notification and

Bond and the importer requires to discharge the liability effectively by

complying with conditions of Bond. Any non-compliance will render the

import at first instance invalid and even goods being in custody of
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importer will give contingent ownership to the importer. Thus, title of

the goods is imperfect and same would become perfect subject to

fulfillment of certain conditions which are post importation conditions.

Therefore, I hold that any non-compliance of conditions of Bond will

render the import invalid and attract redemption fine. Therefore, such

cleared goods under export promotion schemes, although in custody

and fold of importer in view of imperfect title, would still have the

ownership of the Department. In view of the above, I hold that it will

attract provisions of Section 125 due to clearance ald non-compliance

of provisions of Bond thereof. Further, I also hold that the situation

under Section 28 and clearance under E.P.C.G., as in the instant case,

cannot be treated on the same footing. I find that Section 28 speaks of

cases wherein there is non-levy / non-paid / short levy / short pa).rnent

of duty due to imperfect assessment. In other words, Section 28 deals

with escape of duty inadvertently or deliberately and due to incorrect

assessment, whereas in the case of clearalce under E.P.C.G. under

Section 143 of the Customs At, 1962, assessment is correct and perfect

and exemption from whole or part of duty is conditional and till the

fulhllment of conditions of Bond and no question of escape of duty in

such cases but it can be said duty is eclipsed ti11 the observance of

conditions of Bond. Therefore, by the aid of Bond, the custody of goods

is sti1l with the Department and considered to never with the importer.

Hence, in cases of Section 28, redemption fine is not imposed whereas

in the case of any offence under E.P.C.G., the starting point of offence

is date of detection and fine under Section 125(1) is very well imposable.
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29. For my above discussion, I rely on the case of Raja Impex (2008

(229l, E.L.T. 185 (P&H), wherein P&H High Court held that Section 125

of the Customs Act, 1962 is applicable only in those cases where goods

have been cleared subject to furnishing undertaking / bond etc. I also

place reliance on the decision in the case of Weston Components Ltd.
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vs. CC, New Delhi - 2000 (115) E.L.T. 278 (SC), wherein the Apex Court

has observed as under :-

" lt is contended by the learned counselfor the appellant that redemptionfine could not
be imposed because lhe goods were no longer in the cuslody of the respondent
aulhority. It is an admittedfact that the goods were released to the appellant executing
a Bond. Under these circumstances, if subsequently il is found that the import was not
valid or that there was any other itegularity which would entitle the customs
authorities to confiscate the said goods, then the merefacl that the goods were released
on the bond being execuled, would not take d\ray the power of the customs quthorities

to levy redemption Jine. "

30. In view of the above, I hold that the redemption fine is impossible

and I give them an option to redeem the goods on pal.rnent of

appropriate redemption fine in lieu of confiscation in terms of the

provisions of Section 125 of the Customs Act, 1962. I also rely on the

decision in the case of Visteon Automotive Systems Ind Ltd. - 2018

(0O9) G.S.T.L. 142 (Mad.l, wherein it as held that the goods did not have

to be available for imposition of fine.

3 1 . Further, it is also a settled law that an exemption Notification has

to be strictly construed and no extended meaning can be given to

exempted item to enlarge the scope of exemption Notification. The onus

is on the assessee to prove his eligibility for exemption and to satisfy

that al1 the conditions prescribed by the Notification are fulfilled. The

conditions for taking benefit have to be strictly interpreted. I rely on the

decision in the case of M/s. Eagle flask Ind. Ltd. - 2OO4 (17i) E.L.T.

296 (S.C.) wherein the Apex Court has held that for availing benefits

under an exemption Notification, the conditions have to be strictly

complied with. I also rely on following judgments :-

M/s. Honda Siel Power Products Ltd. 2015 (323) E.L.T. 644 (S.C.)

M/s. Dharmendra Textile Processors - 2008 (23i) E.L.T. 3 (S.C.)

M/s. Novopan India Ltd. - 1994 (73) E.L.T. 769 (S.C.)

M/s. Sunder Steels Ltd. - 2005 (181) E.L.T. 154 (S.C.)

M/s. Rajasthan Spg & Wvg. Mills - 1995 (771 E.L.T. 474 (5.C.)
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M/s. Dilipkumar & Co. - 2Ol8 (361) E.L.T. 577 (S.C.)

32. Further, in the case of M/s. Harichand Shri Gopal -2OlO (260\

E.L.T. 3 (S.C.), larger bench of the Apex Court had heid that :-

"22. The lou, is well settled that a person u,ho claims exemption or concession has to
establish that he is enlitled to that exemption or concession. A provision providing.for
an exemption, concession or exception, os lhe case may be, has lo be conslrued strictly
with certain exceptions depending upon the settings on which the provision has been
placed in the statue and the object and purpose to be achieved. If exemption is available
on complying wilh certain conditions, lhe conditions have to be complied with. The

mandatory requirements ofthose conditions must be obeyed or fulfilled exactly, though
at times, some latitude can be shown, if there is o failure lo compb) with some

requiremenls which are directory in nature, the non -compliance of which would ttot
affect the essence or substance of the nolification granting exemption..."

33. In view of this, I hold that the onus lies on the shoulder of the

importer to strictly comply with the conditions of Bond and the relevant

Notification.

34. I also rely on the following judgments :-

Order No. A/86185-8618812019 dt. 28.06.2019 in case of M/s. DSC
Ltd. & others vs. C.C., Mumbai, by C.E.S.T.A.T., Mumbai

Weston Components Ltd. (2000 (1i5) E.L.T. 278 (S.C.))

Bharat Bharad Ghanshyam (2017 (358) E.L.T.527 (T-Mum))

Shilpa TradingCo. (2OV (309) E.L.T. 641 (Kar))

Kay Bee Tax Spin Ltd. (2Or7 (349) E.L.T. a51 (Guj))

Viston Auto. Systems Ind. Ltd. (2018 (9) G.S.T. 1a2 (Mad))

Bombay Hospital Trust (2005 (188) E.L.T. 374 (T-LB))

35. As regards imposition of penalty under Section 1 1 1(o) on the

importer, I find that in the instant case, it is apparent from the findings

recorded here in before that there was malafide intention of the

importer. I find that penalty is an action (in personam) on the importer

while the duty and fine are (action in rem) on the goods. I am of the
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opinion that liability to penalty arises when a person who in relation to

any goods acts or omits any act which act or omission would render the

goods liable to conliscation under Section 111. Any person who abets

or aids the commission of an act or omits to such an act is also liable

to penalty. In the instant case, the importer imported the goods subject

to a condition of the E.P.C.G. license but the importer failed to do so.

Since the goods are liab1e to confiscation under Section 1 1 1(o), penalty

under Section 112(a) is attracted. I, therefore, hold that the importer is

liab1e to penalty under Section 112(a) of the Customs Acl, 7962.

36. In view of my above hndings, I pass the following Order :-

ORDER

A. I hereby conhrm the demand of Customs duty of Rs. 7,19,8O6/-,

and order to recover the same from M/s. Shakti Poly'weave P. Ltd.,

in terms of the Notification No. lO2l2OO9-Ctts. Dt. 11.O9.2OO9,

as amended, read with conditions of Bond executed and

furnished by them in term of Section 143 of the Customs Act,

1962, by enforcing the terms of the said Bond.

B. I order to recover interest at the appropriate rate from them on

the duty amount of Rs. 7, 19,8061 -, in terms of the Notification

No. 102/2009-Cus. Dt. 11.09.2009, as amended, read with

conditions of Bond executed and furnished by them in term of

Section 143 of the Customs Act, 1962, by enlorcing the terms of

the said Bond.

C. I hereby Order to confiscate the goods imported under E.P.C.G.

scheme by M/s. Shakti Polyrveave P. Ltd., under Section 111(o)

of the Customs Act, 1962 read with conditions of Bond executed

ald furnished by them in term of Section 143 of the Customs Act,

1962 read with Notification No. 1O2l2OO9-Cus. Dt. 11.O9.2OO9,

as amended. As the goods are not available for confiscation, I
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impose redemption fine of Rs. 7,OO,OOOI- under Section 125 of

the Customs Act, 1962.

D. I hereby impose penalty of Rs. 72,000/- upon M/s. Shakti

Polyrveave P. Ltd., in terms of Section 112(a) of the Customs Act,

1962. lf duty demanded above is paid within 30 days from the

date of communication of this Order, the amount of penalty shall

be 25o/o of the penalty imposed.

37. The S.C.N. No. vItIl4S-23ltCDlEODC/Shaktil2021

17.O2.2021 is disposed off in above terms.

dt.

1/
Mo

Additional Comm

F. No. VIII/to-24 llCD Khod/O&A/HQl2021-22

DIN : - 2O22O27 1MNOOOOOOD526
Ahmedabad

Dt. t7.02.2022

By Speed Post / By E-mail / By Hand Deliverv / Through Notice
Board:

To,

M/s. Shakti Polyweave P. Ltd.,
4Oll4, G.I.D.C., Dholka - 3a2 225

Copv to :-
1. The Dy. Commissioner of Customs, I.C.D. Khodiyar
2. The Dy. Commissioner (Task Force), Customs Hq., A'bad
3. The Asstt. Commissioner (R.R.A.), Customs Hq., A'bad
4 . The Superintendent (Systems), Customs Hq., Ahmedabad for
uploading on website
5. Guard File
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